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The Hungarian Minority Parliamentary Commissioner and the Anti-Discrimination Principle

 Synopsis

The aim of this work is to examine the role of the Hungarian Minority Parliamentary Commissioner institution in handling racial discrimination in Hungary. The arguments made in the dissertation are twofold. First I argue that the adequately understood right to be free from discrimination on grounds of national, ethnic or racial origin requires a comprehensive anti-discrimination policy, and minority ombudsman type specialized institutions can play an important role in the implementation of such anti-discrimination policies. One the one hand these institutions complement the activity of courts as far as the enforcement of the right to be free from discrimination is concerned, on the other hand, they complement the activity of the executive and the legislative powers of the state, as far as legislative and policy making functions are concerned. Second I argued that the legal context in Hungary allows the Hungarian Minority Parliamentary Commissioner to become the major actor in a broader anti-discrimination policy. The Hungarian institution is especially pro-active and progressive along some of the functions of such institutions, and thus could be considered as one of the major catalysts for change with respect to anti-discrimination policy. Meanwhile it falls short in adequately utilizing its instruments in some other fields. 

The dissertation proceeds in three steps. First it develops a normative background composed of two elements: one concerning discrimination, the other concerning specialized bodies for the enforcement of the right to be free from discrimination on grounds of national, ethnic or racial origin. In the second step I examine the Hungarian context: the legal framework available for regulating racial discrimination, and the legal framework defining the Hungarian Minority Parliamentary Commissioner institution. Finally, in the third step I measure the activity of the Hungarian Minority Commissioner against the developed normative framework. 

Throughout the research I examined the files of all the racial discrimination cases investigated by the Minority Commissioner between 1995 and 2000, have examined all the produced annual reports and other publications of the Office.  I have consulted with experts in the Minority Commissioner's Office and made interview with the Minority Commissioner.

In the first normative part of the paper I argue for a wide understanding of racial discrimination and in accordance with that for a widely understood anti-discrimination policy. I argue that a properly understood concept of racial discrimination not only includes the explicit forms of race or ethnicity based differential treatment, but also some of the acts, which, though they do not differentiate between members of majority and minority groups and perhaps are not even racially motivated, yet fall with an unnecessarily disproportionate burden on the members of the racial or ethnic minority groups. In addition to this I show the need for an extensive anti-discrimination policy, which addresses the problem of discrimination on racial, ethnic or national grounds at all its levels, from the level of racist meanings to the level of racially determined social structures, and the importance of specialized enforcement bodies in defining and implementing such a public policy. 

The next part of the dissertation is based on the premise that given the width of such an anti-discrimination policy it is clear that courts are not sufficient for its enforcement and implementation. The aim of this second chapter is to show how the special features of the minority ombudsmen and other similar specialized agencies are very important tools in addressing the problem of racial discrimination. I argue that there are three fields where the ombudsman institution can complement the work of the courts: in aiming at substantive justice instead of procedural justice, in solving complaints in faster, cheaper and less formalized procedure, and in having strategic powers such as starting investigations even in the absence of complaints. The theory of discrimination developed and endorsed in the dissertation pointed to the necessity of the anti-discrimination principle addressing the problem of discrimination not only based on a procedural approach but also based on a result oriented approach. Acting along the principles of substantive justice instead of procedural justice was shown to be crucial here. Second: the less formalized and cheaper procedure of the ombudsman type institutions is especially important with respect to the enforcement of the right not to be discriminated against because of the above average poverty and low education level of most victims of racial discrimination. Finally, the strategic powers and the possibility of such institutions to start ex officio investigations are especially important in case of racial discrimination because of the relative absence of complaints in this field, the unwillingness of victims to complain for different reasons, and also the extensive structural components of racial discrimination, which can hardly be addressed by the regular individual complaint procedures available before courts.  Moreover not only that such specialized institutions are able to address the problem of racial discrimination in a more comprehensive way than courts can, but they can play the role of co-ordinators and implementing bodies of comprehensive anti-discrimination policies. Not only are they actors in the implementation of individual cases but they also have a role in examining the success of implementation, can analyse the failures and give recommendations concerning improvement of both the policy and its implementation.


I analyzed these questions in the Hungarian context. I examined the institution of the Hungarian Parliamentary Commissioner for the Rights of National and Ethnic Minorities and the role this institution played in the first five years of its activity in the implementation of the right to be free from discrimination on grounds of national, ethnic and racial origin. I assessed the activity of the Commissioner against on the one hand the developed normative concept of discrimination and anti-discrimination policy, and, on the other hand, against the model of minority ombudsman institution developed previously.


With respect to the concept of discrimination used by the Commissioner the following conclusions were drawn:

· Within the Hungarian legal context the Minority Commissioner and his office represents a very progressive interpretation of discrimination. From the very first year of his activity the Commissioner’s understanding of discrimination was much wider than the statutory law of Hungary would require and much more detailed than the Hungarian constitutional law provides for. From the very start of its activity the Commissioner’s office used as a working definition for its discrimination cases a concept of discrimination borrowed partly from international documents and partly from countries where anti-discrimination policy is more progressive and developed than it is in Hungary. A recurring idea of the recommendations concerning improvement of the Hungarian laws and regulations concerns the necessity for improvement in the regulation of discrimination. Every annual report
 contains recommendations concerning possible ways of improving regulation of discrimination in employment, recommendations concerning the shift of the burden of proof in discrimination cases, concerning use of expedite procedures in such cases and other aspects of anti-discrimination legislation. As such the Commissioner’s institution is one of the major catalysts in the development of anti-discrimination law and anti-discrimination policy in Hungary. 

· However the analysis shows a duality in the definition of discrimination as used by the Commissioner: on the one hand there is the relatively progressive definition used for theoretical purposes, on the other hand it is the inconsistent, sometimes incorrect definition used for practical purposes. The Commissioner in his investigations looks at the systemic issues behind discrimination. As far as the interpretation and use of the more complex forms of discrimination is concerned the case-by-case examination of the definition used by the Commissioner shows the limited and inconsistent understanding of this concept of racial discrimination, which often leads to investigations in which evident cases of discrimination are not recognized as such, leads to cases where discrimination is recognized, but for reason of poor knowledge of procedures of evidence or testing, it is neglected as something which anyway cannot be proven, or leads to the same type of discrimination sometimes being recognized other times not.

· At the same time progress can be seen in the definitions used by the Commissioner – especially with respect to discrimination in the field of public education. However the progress present in the field of investigations on public education is not consistent throughout the different fields where discrimination cases are investigated. Most inconsistencies can be noticed in the analysis of cases concerning the activity of local authorities (for example several different definitions are used for the concept of indirect discrimination; or typical cases of racial discrimination are interpreted as general social problems which have nothing to do with race or ethnicity).

· A justification mentioned by the Commissioner for exercising some kind of self-restraint with respect to the application of more progressive forms of discrimination is his concern for the efficiency of the institution
. According to the Commissioner one of the factors weighted when deciding about the recommendation to be made in a particular case is, especially if the facts of the case do not clearly justify the claim that discrimination has occurred, that the conclusions should not “endanger the confidence of the public in the Minority Commissioner institution”
. This shows that the concept of discrimination represented by the Minority Commissioner depends not only on the theoretical interpretation of what racial discrimination means but also on the perception by the Commissioner of the Minority Ombudsman institution and its means and prerogatives.

Regarding the interpretation of the Minority Ombudsman institution by the Minority Commissioner in the dissertation I assessed the activity of the Hungarian institution with respect to three groups of functions generally attributed to Minority Ombudsman institutions: legislative and policy making functions, enforcement functions and educative and promotional functions. The following conclusions are drawn:

· Legislative and policy making functions: The institution is an important actor in the definition of anti-discrimination policy in Hungary. Takes active part in reviewing existent anti-discrimination measures and policies, but it also participates in the development and changes in the legal framework. The Commissioner gives in the annual reports recommendations for required changes and amendments, for the necessary new legislation concerning discrimination. All formal investigations of the Commissioner were concluded by several recommendations directed to the different concerned ministries and included suggestions concerning improvement of the legal framework. Also an important part of the recommendations concerning the improvement of the legal framework are made in connection to investigations conducted in relation to individual complaints. Finally the Commissioner also takes part actively in the law- and policy-making procedures. His opinion is asked with reference to every new law, amendment of law or policy that concerns his institution, or any of the issues that the institution is meant to address, among others anti-discrimination policy and legislation. Moreover, the fact that the Commissioner has recently proposed an anti-discrimination bill shows that the Commissioner has an extremely pro-activist interpretation of the institution’s independence versus its involvement in executive duties. It is clear from the above that the Commissioner uses extensively his legislative and policy making functions.

· Enforcement functions: take up a relatively large part of the activity of the Minority Commissioner and his Office. Both individual and strategic enforcement is used by the Commissioner's office. The Commissioner has all the prerogatives that were described in the minority ombudsman model. He conducts investigations upon complaints but also ex officio, investigations are conducted into cases with relevance for individuals but also cases with relevance to classes of people. The Minority Commissioner's work clearly complements the activity of the courts both with respect to the acts of discrimination not complained about, and with respect to the absence of class action. The use of onsite investigation as opposed to investigation conducted from the office is emphasized.

· Educational and promotional functions are the group of functions which are the least utilized by the Hungarian Minority Commissioner's Office. I argue that one of the major deficiencies of the institution concerns the field of public relations. Whereas there is recognition on the side of the Commissioner that this is an important factor in the work of the institution, very few things have been done in practice. Here I mean both attempting to increase the publicity of the institution and the promotion of public educative campaigns against racism and promotion of tolerance. Meanwhile the educative role of the institution is exercised indirectly through the recommendations made to the different authorities, through the use of persuasion as a tool of enforcement, and through the annual reports published and presented before the Parliament.

· The examination of the activity of the Commissioner along the three groups of functions concluded that most of the capacity of the Commissioner and his Office is concentrated on the first two groups of functions, legislative and policy making functions and enforcement functions, whereas promotional and educative functions are mainly exercised indirectly.  

· Finally about the scope of action of the institution: Whereas the classical ombudsman model allows only for investigations into the activity of public administration, the dissertation shows that in case of specialized ombudsman and specialized enforcement agencies this restriction on the scope of action is often inconsistent with the defined aims of the institution. The Hungarian legal context defines the Hungarian Minority Commissioner in light of the classical ombudsman model. Nevertheless the Commissioner’s interpretation of the institution’s scope of action demonstrates that the Commissioner recognizes this inconsistency and tries to avoid it by indirect action, by widening as far as possible his understanding of state action. He attempts to extend control to violations of minority rights committed in some fields of the private sphere, as well. 

· The interpretation of the Minority Ombudsman institution of the Commissioner seems to be rather activist both concerning legislative and enforcement functions. Especially in the field of legislative functions the Commissioner not only acts along the prerogatives prescribed by the law but also attempts to widen those as far as possible. Enforcement powers are also interpreted widely, problems in this field however occur due to the inconsistencies in the interpretation of the concept of discrimination. An important problem, which burdens the enforcement field is the Commissioner’s prioritizing efficiency of the institution over consistent activist interpretation of racial discrimination. The root of the understanding is the Commissioner’s point of view
 according to which the institution has to be unbiased, neutral in its relation to both minority members and majority members. According to him the institution in no case can be perceived as a civil rights actor, as a defender of minority rights but it should be perceived rather as a neutral judge in issues concerning minority rights. This understanding would indeed be appropriate if the Minority Commissioner would be a classical ombudsman. However, since this institution is a specialized ombudsman institution for the protection and enforcement of the rights of national and ethnic minorities, the goal of the institution is to promote and enforce the rights of some inherently weak (both in political and in social sense) groups against the state and the majority. Perceiving this position as a neutral position blurs the very idea standing behind this institution.
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